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     SCHEDULE x      

Affordable Housing Provisions

1. DEFINITIONS

1.1. Housing Definitions

“Affordable Housing” means housing built for use as Rented Social Housing Units and/or Intermediate Housing Units.
“Affordable Housing Contribution” means the amount of Affordable Housing to be built within the Development together with any Affordable Housing Sums.
“Affordable Housing Sum” means a sum calculated by the Council in lieu of on-site Affordable Housing and “Affordable Housing Sums” shall be construed accordingly.
“Affordable Housing Unit” means a Rented Social Housing Unit or an Intermediate Housing Unit, and reference to “Affordable Housing Units” shall be construed accordingly. 

 “Allocations Policy” means the Council’s policy for the time being for the allocation of rented housing owned by Registered Providers of Social Housing.
“Capital Value” of a housing unit means the price at which the Dwelling would be sold on the open market as a Market Housing Unit. 
“Discounted Sale Housing Unit” means a Dwelling which shall be sold to an Eligible Person at a price not exceeding 60% of the Capital Value, and which shall not be extended, and which shall not be let whether by way of a tenancy or a lease or otherwise other than to an Eligible Person with a Local Connection at a rent no greater than 60% of the Market Rent, and reference to “Discounted Sale Housing Units” shall be construed accordingly.
“Eligible Person” means a person and their household who is unable to pay the Capital Value of the Affordable Housing Unit as verified in writing by a financial advisor or a mortgage advisor and who intends to occupy the Dwelling as his/her home.
 “Housing Market Area” means the area comprised of the wards of [insert names of wards – only applicable in villages]

“Intermediate Housing Units” means Shared Ownership Housing Units and Rent to Shared Ownership Housing Units and Discounted Sale Housing Units.

 “Local Connection” means one of:
· Continuously resident in the Housing Market Area for at least the last 5 years;

· Cumulative residency in the Housing Market Area of at least 30 years; 

· Resident in the Housing Market Area for at least 5 of the last 7 years and with family (parent, child, brother or sister) currently living in the Housing Market Area;

· A need to move to the Housing Market Area to be close to relatives or local facilities in order to give or receive appropriate support or care;

· A need to move to the Housing Market Area because of a specific need for a household member to live close to their place of employment. [Only applicable in villages]
“Market Housing Unit” that part of the Development which is housing for sale on the open market and which is not Affordable Housing and “Market Housing Units” shall be construed accordingly.

“Market Rent” is what a willing landlord might reasonably expect to receive and what a willing tenant might reasonably expect to pay for an assured shorthold  tenancy of the relevant Affordable Housing Unit, in comparison with similar properties in [insert name of locality].
“Practical Completion” means the issue of a certificate of practical completion by the Owner’s architect or in the event that the Development is constructed by a party other than the Owner the issue of a certificate of practical completion by that other party’s architect.

“Registered Provider of Social Housing” means a registered  landlord as defined in Part 1 of the Housing and Regeneration Act 2008 who is registered with the regulator pursuant to Section 116 of that Act and has not been removed from the register pursuant to Section 118 or Section 119 of that Act provided that if there is no statutory definition of registered provider of social housing then “Registered Provider of Social Housing” shall mean a provider of social housing approved by the Council (such approval not to be unreasonably withheld or delayed on application to the Council for approval)

“Rented Social Housing Unit" means a Dwelling which shall be let by a Registered Provider of Social Housing to a person allocated that Dwelling in accordance with the Council’s Allocations Policy (unless the Council does not have an Allocations Policy), and reference to "Rented Social Housing Units" shall be construed accordingly.

“Rent to Shared Ownership Housing Unit” means a Dwelling which shall be let at a rent which is not greater than 80% of the Market Rent to an Eligible Person who expects to be able to purchase a share of the Dwelling within 5 years and who will be permitted to purchase a share of the Dwelling as a Shared Ownership Housing Unit during that timescale, and reference to “Rent to Shared Ownership Housing Units” shall be construed accordingly.
“Shared Ownership Housing Unit” means a Dwelling which shall be occupied by an Eligible Person on a part rent/part sale (lease) basis where the rent does not exceed 3% of the balance of the Capital Value and annual rent increases are limited to the Index plus 0.5%, and reference to “Shared Ownership Housing Units” shall be construed accordingly.
“Substantially Complete/Substantial Completion” means that Dwellings are sufficiently complete for occupation for their intended use except for minor defects.
1.2. Definitions for Provisos

“Chargee” any mortgagee or chargee of the Registered Provider of Social Housing to which Affordable Housing is transferred or the successors in title to such mortgagee or chargee or any receiver or manager (including an administrative receiver) appointed pursuant to the Law of Property Act 1925 in respect of that Registered Provider of Social Housing.

“Chargee’s Duty” the tasks and duties set out in section 4 of this Schedule.

“Protected Tenant” any tenant who:


(1) has exercised the right to acquire pursuant to the Housing Act 1996 or any statutory provision for the time being in force (or any equivalent contractual right) in respect of a particular Rented Social Housing Unit or

(2) was granted a shared ownership lease by the freeholder in respect of a particular Affordable Housing Unit and the tenant has subsequently purchased from the freeholder all the remaining shares so that the tenant owns the entire Unit.

2. PLANNING OBLIGATIONS

The Owner covenants with the Council with the intent that these are planning obligations for the purpose of Section 106 of the Act:

2.1. Affordable Housing Contribution
2.1.1. To provide an Affordable Housing Contribution equivalent to 30% of Dwellings in accordance with paragraphs 2.1.2 to 2.1.4 below.

2.1.2. Not to Commence the Development without having first paid an Affordable Housing Sum of £          to the Council.

[Full application]
2.1.3. To designate the following Dwellings to be constructed as part of the Development for use as Rented Social Housing Units:

[plot numbers and dwelling sizes and types]

2.1.4. To designate the following Dwellings to be constructed as part of the Development for use as Intermediate Housing Units and prior to occupation of each of the Dwellings to notify the Head of Planning in writing of the designation as either a Shared Ownership Housing Unit or a Rent to Shared Ownership Housing Unit or a Discounted Sale Housing Unit. 

[plot numbers and dwelling sizes and types]

[Outline application – single phase]
2.1.3 
To designate 15% of the total number of dwellings (rounded up to the nearest whole number) to be constructed as part of the Development for use as Affordable Housing
2.1.4 
To designate in the Reserved Matters Application for approval of the numbers, design and location of the Dwellings which of those Dwellings shall be Rented Social Housing Units and Intermediate Housing Units by type, size and plot to the satisfaction of the Council in accordance with the planning policy and relevant supplementary planning document and needs evidence at that time.
2.2. Construction and Standard of Affordable Housing
2.2.1. To construct the Affordable Housing in a good and workmanlike manner 
2.2.2. To provide fixtures and fittings within the Affordable Housing to the standard normally expected by Registered Providers of Social Housing
2.2.3. Not to construct more than 50% of the Market Housing Units unless the Affordable Housing Units have been constructed to practical completion.
2.3. Occupation of Housing  
2.3.1. Not to permit the beneficial occupation of more than 60% of the Market Housing Units unless all the Affordable Housing Units have been transferred to a Registered Provider of Social Housing or been Occupied in accordance with this schedule and written notification of such has been received by the Council.
2.3.2. Subject to paragraph 3 of this Schedule not to permit the beneficial occupation of any Affordable Housing Unit unless it has been let as a Rented Social Housing Unit or a Rent to Shared Ownership Housing Unit or leased as a Shared Ownership Housing Unit or sold as a Discounted Sale Housing Unit.
2.4. Discounted Sale Housing Units
2.4.1. Not to sell the freehold or a leasehold interest in a Discounted Sale Housing Unit without first asking the Council whether it wishes to nominate an Eligible Person to acquire the property and allowing the Council 14 days in which to respond.

2.4.2. Not to sell the freehold or a leasehold interest in a Discounted Sale Housing Unit other than to an Eligible Person.

2.4.3. Not to sell, except to an Eligible Person nominated by the Council, the freehold or a leasehold interest in a Discounted Sale Housing Unit other than to an Eligible Person with a Local Connection unless and until the Dwelling has been advertised for sale in the Local Housing Market Area for a  period  of  no  less  than  twelve  weeks without a sale being agreed.  
2.4.4. Not to sell the freehold or a leasehold interest in a Discounted Sale Housing Unit at more than 60% of the Capital Value, this value being the average of no less than two written valuations obtained by the owner from two Chartered Surveyors of not less than 5 years standing and with relevant experience.

2.4.5. Not to dispose of the freehold or a leasehold interest in a Discounted Sale Housing Unit EXCEPT subject to a covenant in the following terms:

The Purchaser hereby covenants with East Staffordshire Borough Council for himself and his successors in title and assigns pursuant to S106 of the Town and Country Planning Act 1990 so as to bind the property into whosoever hands the same may come that:

· he shall not advertise the freehold or a leasehold interest in the property for sale without first asking the Council whether it wishes to nominate an Eligible Person to acquire the property and allowing the Council 14 days in which to respond, and

· he shall not dispose of the freehold or leasehold interest in the property other than to an Eligible Person, and

· he shall not, except for disposal to an Eligible Person nominated by the Council, dispose of the freehold or leasehold interest in the property other than to an Eligible Person with a Local Connection unless and until the Dwelling has been advertised for sale as a Discounted Sale Housing Unit in the Local Housing Market Area for a  period  of  no  less  than  twelve  weeks without a sale being agreed, and

· he shall not dispose of the freehold or leasehold interest in the property at a price exceeding 60% of the Capital Value, this value being the average of no less than two written valuations obtained by the occupier from two Chartered  Surveyors  of  not  less  than 5 years standing and with relevant experience, and

· he shall not extend the property or permit it to be extended, and
· he shall not let or offer to let the property whether by way of a tenancy or a lease or otherwise without first asking the Council whether it wishes to nominate an Eligible Person to rent the property and allowing the Council 14 days in which to respond, and

· he shall not, other than to an Eligible Person nominated by the Council, let or offer to let the property whether by way of a tenancy or a lease or otherwise other than to an Eligible Person with a Local Connection, and 
· he shall not let or offer to let the property whether by way of a tenancy or a lease or otherwise other than at a rent no greater than 60% of the Market Rent, where
· Eligible Person and Local Connection are as defined in an Agreement made under section 106 of the Town and Country Planning  Act  1990  on  [the date of this agreement]  between  (1) [the name of owner]                                                           and   (2) East Staffordshire Borough Council and (3) Staffordshire County Council.

2.5. Rent to Shared Ownership Housing Units
2.5.1. Not to let a Rent to Shared Ownership Housing Unit without first asking the Council whether it wishes to nominate an Eligible Person to occupy the property and allowing the Council 14 days in which to respond.

2.5.2. Not to permit the occupation of a Rent to Shared Ownership Housing Unit other than by an Eligible Person. 

2.5.3. Not to permit, except for occupation by an Eligible Person nominated by the Council, the occupation of a Rent to Shared Ownership Housing Unit other than by an Eligible Person with a Local Connection unless and until the Dwelling has been advertised for rent as a Rent to Shared Ownership Housing Unit in the Local Housing Market Area for a period of no less than twelve weeks without a let to an Eligible Person being agreed.  
2.6. Rented Social Housing Units

2.6.1. Not to permit the occupation of a Rented Social Housing Unit other than at a rent determined through the national rent regime (Rent Influencing Regime guidance) unless the Council has agreed with the Registered Provider owning the Rented Social Housing Unit that it may, subject to the approval of the Homes and Communities Agency, let it at an Affordable Rent of up to 80% of Market Rent, which the Council will agree provided that the additional income is used by the Registered Provider of Social Housing to fund investment in providing additional affordable housing in East Staffordshire.
2.7. Shared Ownership Housing Units
2.7.1. Not to dispose as freeholder of an initial leasehold interest in a Shared Ownership Housing Unit other than a 25% to 75% share of the Capital Value.

2.7.2. Not to dispose as freeholder of an interest in a Shared Ownership Housing Unit other than with provision that the occupier of a Shared Ownership Housing Unit shall have the right to increase his ownership  share  in  the  Dwelling  by  purchasing  additional  equity  over  time  at minimum points of 5% and at a price reflecting the Capital Value of the share being acquired at the date of acquisition but subject to statutory restriction of the maximum share which can be acquired.

2.7.3. Not to dispose as freeholder of a leasehold interest exceeding 50% of the Capital Value unless the proceeds of sale above 50% shall be recycled into provision of alternative affordable housing in East Staffordshire.
2.7.4. Not to dispose as freeholder of a leasehold interest in the property other than under a lease containing the Mortgagee Protection Clause contained in the Homes and Communities Agency's (or successor body's) model shared ownership lease.
2.7.5. Not to dispose as freeholder of a leasehold interest in the property without first asking the Council whether it wishes to nominate an Eligible Person to acquire the leasehold interest and allowing the Council 14 days in which to respond.
2.7.6. Not to assign as leaseholder a leasehold interest in the property without first asking the landlord and the Council whether they wish to nominate an Eligible Person to acquire the leasehold interest in the property or wish to purchase the leasehold interest and allowing them 14 days in which to respond.

2.7.7. Not to dispose of or assign a leasehold interest in a Shared Ownership Housing Unit other than to an Eligible Person.

2.7.8. Not to dispose of or assign a leasehold interest in a Shared Ownership Housing Unit, except to an Eligible Person nominated by the landlord or the Council,  other than to an Eligible Person with a Local Connection or to a Registered Provider of Social Housing unless and until the leasehold interest has been advertised for sale in the Local Housing Market Area for a period of no less than twelve weeks without a sale being agreed.

3. PROVISOS
3.1. The obligations contained in this schedule shall not be binding on a mortgagee or chargee  in  possession  of  the  Open  Market  Dwellings  on  the  Site  or  a  receiver appointed by such mortgagee or chargee or a bona fide purchaser for value thereof from such a mortgagee or chargee in possession or receiver appointed (except in the case of a purchaser which is a Registered Provider of Social Housing) or the successors in title of such purchaser  with  the  intent  that  the  clauses  in  this  Agreement  relating  to  Affordable Housing shall cease to bind the Open Market Dwellings on the Site in perpetuity.
3.2. The obligations contained in this schedule shall not be binding upon
3.2.1. Any Protected Tenant or any mortgagee or chargee of the Protected Tenant or any person deriving title from a Protected Tenant or any successor in title thereto and their respective mortgagees and Chargees; or
3.2.2. Any Chargee who shall have first complied with the Chargee’s Duty
3.2.3. Any purchaser from a Chargee who has complied with the Chargee’s Duty or any successor in title thereto

3.3. The obligation contained in paragraph 2.4.3 of this schedule shall not be binding on the mortgagee or chargee of a Discounted Sale Housing Unit which has taken possession of that Dwelling.
3.4. The obligation contained in paragraph 2.7.8 of this schedule shall not be binding on the mortgagee or chargee of a Shared Ownership Housing Unit which has taken possession of the lease.  
3.5 
The obligations contained in paragraph 2.1.2 and 2.6.1 of this schedule shall not be binding upon the Owner in relation to an individual Rented Social Housing Unit if he has satisfied the Head of Regulatory Services that he is unable to secure a sale of that Unit to a Registered Provider of Social Housing after making reasonable efforts to secure such a sale as follows:


3.5.1 advertising the Rented Social Housing Units for sale to Registered Providers of Social Housing for at least three months following their completion;

3.5.2 actively attempting to enter into serious negotiations with Registered Providers of Social Housing who operate in the borough of East Staffordshire and neighbouring districts to secure sale of the Rented Social Housing Units;

3.5.3 reducing the price of Rented Social Housing Units to a price which reflects the rental income which will accrue to a Registered Provider of Social Housing.
3.6 
In the event that the Council is satisfied that the Owner has made reasonable efforts in 
accordance with paragraph 3.5 of this Schedule to transfer a Rented Social Housing 
Unit to a Registered Provider of Social Housing and that there are no reasonable 
prospects of securing the transfer of that Rented Social Housing Unit to a Registered 
Provider of Social Housing then the Owner shall be permitted to dispose of that 
Rented Social Housing Unit on the open market free from the restrictions and 
obligations contained in this Schedule.
4. CHARGEE’S DUTY
4.1. A Chargee prior to seeking to dispose of Affordable Housing pursuant to any default under the terms of its mortgage or charge must give prior notice to the Head of Service with responsibility for Planning of its intention to dispose and the notice must make specific reference to this Deed and:
4.2. If the Council responds within one month from receipt of the notice given in accordance with paragraph 4.1 indicating that it is seeking arrangements for the transfer of the Affordable Housing in such a way as to safeguard it as Affordable Housing then the Chargee shall co-operate with such arrangements and use its best endeavours to secure such transfers, and
4.3. If the Council does not respond within one month from receipt of the notice given in accordance with paragraph 4.1 then the Chargee shall be entitled to dispose of the Affordable Housing free of the restrictions set out in this Schedule and
4.4. If the Council responds in accordance with paragraph 4.2 but neither it or any other person secures such transfer within three months of receipt of the notice given in accordance with paragraph 4.1 then provided that the Chargee shall have complied with its obligations under paragraph 4.2 the Chargee shall be entitled to dispose of the Affordable Housing free of the restrictions set out in this Schedule.
4.5. PROVIDED THAT at all times the rights and obligations in this section 4 shall not require the Chargee to act contrary to its duties under the charge or mortgage and that the Council must give full consideration to protecting the interest of the Chargee in respect of moneys outstanding under the charge or mortgage.

5. THE COUNCIL'S OBLIGATIONS

5.1 
To apply Affordable Housing Sums towards alleviating housing need in the Borough of East Staffordshire.

5.2 
In the event that any part of an Affordable Housing Sum has not been expended within five years of receipt of that sum then the Council shall return the same to the person who paid the Affordable Housing Sum (or their nominee) together with the interest credited at the Local Authority 7 day Offer Rate in force from time to time (as published in the Financial Times) such interest to be calculated from the date of receipt of the payment by the Council to the date of its repayment.
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